120443214841

& ¢ &

41

42

R R LR E B RN R R RN R B eI atnat i Scvmuaunaswn ~

FEDERAL ELECTION COMMISSION

999 E Street, N.W.

Washington, D.C. 20463
FIRST GENERAL COUNSEL’S REPORT

COMPLAINANT:

RESPONDENTS:

RELEVANT STATUTES
AND REGULATIONS:

INTERNAL REPORTS CHECKED:
FEDERAL AGENCIES CHECKED:

MUR: 6477

DATE COMPLAINT FILED: June 17, 2011/July
S, 2011 (amendment)

DATE OF NOTIFICATION: June 23/July 8, 2011
(amendment) :
DATE ACTIVATED: September 28, 2011

EXPIRATION OF SOL: June 14, 2016

‘Dave Jacobson, Campaign Manager, Janice Hahn

for Congress

Turn Right USA and Claude Todoroff,
in his official capacity as Treasurer, and G. Rick
Marshall, as designated agent

Friends of Craig Huey for Congress
and David Bauer, in his official capatity as
treasurer

Craig Huey

2U.S.C. §44la
2U.S.C. § 441d

2 U.S.C. § 441i(e)
11 CFR. § 109.20
11 CFR. § 110.11

FEC Disclosure Reports

V39

L€ Hd £2 930110

None

Complainant alleges that Turn Right USA C”fRUSA”), an independent-expenditure-only
committee, produced an “incendiary, racist and sexist ad” attacking Janice Hahn, a candidate for

U.S. Congress from California in 2011, in coordination with Hahn’s opponent, Craig Huey and

Huey'’s principal campaign committee, Friends of Craig Huey for Congress (“the Huey

Committee™), in violation of Sections 441a and 441i(e) of the Federal Election Campaign Act of
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1971, as amended (“the Act”). Complainant also alleges that TRUSA falsely stated in its ad that
the ad was “not authorized by any candidate or candidate’s committee,” in violation of Section
441d.

Respondents deny the coordination allegations. TRUSA reported the ad as an
independent expenditure and argues that the ad is not a coordinated communication because it
does et mreet the content or comduct prong of the coordinated commmmication test mxder
11 CF.R. § 109.21. Tke Huoy Canenittee asserts that it had no contact with TRUSA 1egarding
the ad and was enawaee of it until after it was oontacted by the press for comments.

Upon review of the complaint, responses, and other available information, there appears
to be no basis for concluding that TRUSA coordinated with the Huey Cammittee regarding this
ad. Therefore, we recommend that the Commission find no reason to believe that: Turn Right
USA, Claude Todoroff, in his official capacity as treasurer, and G. Rick Marshall, as designated
agent, violated 2 U.S.C. § 441a; or Turn Right USA and Claude Todoroff, in his official capacity
as treasurer, violated 2 U.S.C. § 441d; or Craig Huey and Friends of Craig Huey for Congress
and David Bauer, in his official capacity as treasurer, violated 2 U.S.C. § 441a or
2 U.S.C. § 441i(c); and close the file.

o0. K AND LE YSIS

A. Fasin

TRUSA is a palitical cammittes that registered with the Commission as an independent-
expenditure-only committee in June 2011. Claude Todoroff is TRUSA’s treasurer. TRUSA’s
Statement of Organization includes a letter stating that, consistent with SpeechNow.org v. FEC,
599 F.3d, 686, 689 (D.C. Cir. 2010) (en banc), it intends to make independent expenditures and
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raise funds in unlimited amounts, but will not use those funds to make direct or in-kind
contributions to, or coordinated communications with, Federal candidates or committees.

In a complaint and amended complaint filed on June 17 and July 5, 2011, respectively,
Complainant alleges that TRUSA coordinated with Craig Huey and the Huey Committee, in
producing an attack ad directed at Huey’s opponent for Congress, Representative Janice Hahn.
Huey and Hahn were candidates in the 36th Congressiomal District of California rmming in a
spezial nuendf election held an July 12, 2011. Hahn wun the: election.

The ad was postad by TRUSA on &s website amd YouTubs. The nagative video ad
flashes images of gangsters amd criminal activity and conteains words linking Hahn, who at that
time was a Los Angeles Councilwoman and a Federal candidate, to gang members and gang-
intervention programs. At the end of the video is the statement “Donate Now Help TRUSA
Keep Janice Hahn Out of Congress,” and a disclaimer “Paid for by Turn Right USA
(http://TURNRIGHTUSA.org) Definitely not authorized by any candidate or candidate
committee. So suck it, McCain-Feingold.” See hitp:/www.turnrightusa.org/janice-hahn-for-
congress/. _

TRUSA reported the ad as an independent expenditure on its 2011 July Quarterly Report.
The disclosure report shows a $5,792.12 disbursement to CampaignLLA on June 14, 2011, for the
“Internet Rap Video — Give me yourr oash,” eexd lists Hohn as ﬂn ferderal amudidats supported or
opposed by the expenditure.
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As support for its coordination allegation, Complainant cites: (1) TRUSA’s and Huey’s
use of a common vendor; (2) a former Huey Committee volunteer’s involvement with TRUSA;
and (3) distribution by Huey campaign canvassers of a DVD containing footage similar to that
found in the TRUSA ad, suggesting that the ad may be a republication of campaign materials.

As to the complaint’s comznon vendor allegation, it states that TRUSA shares an address
with its vendor, CampaignLA, which was also a vendor to the Huey Commnittee, as reported in
the Hisey Commiitee’s wre-special elnetion diseloemm reprost. Compixint at 1; Amonom]
Camplaint at 1. Complninant asaests that TRUSA is further linked to CampeignL.A becamse
domain name records for TRIJSA’s website, Turnrightusa.arg, list dong(@campaignla.cem as its
registered agent and campaignla.com as a related domain. /d. Complainant also alleges that
TRUSA employs a former Huey Committee volunteer, G. Rick Marshall, TRUSA'’s designated
agent, who had apparently volunteered for the Huey Committee during the primary election “but
left over [the Huey campaign’s] strategic direction.” Complaint at 1 (citing a June 15, 2011,
TRUSA press release). Finally, Complainant asserts that the DVD distributed by the Huey
campaign canvassers “contain[ed] footage identical™ to that found in the TRUSA video at issue
in the complaint. The DVD, which was subsnitted along with the complaint, is a copy of a report
by Fox News Charexsl 11 in Los Augeles remendirp Kolm'’s involvement in & “gang intervention
progrmn.” The video of the report is gvailable on the Fon 11 pews site st
hitp://www.myfoxla com/dpp/news/investigative/igvestigation Los Angeles Gang Intervention
Money Going to Gang Members.

The Huey Committee denies the coordination allegations, asserting it had no contact with
TRUSA regarding the ad and was unaware of the production of the ad until after it was contacted
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by the press for comments.? Huey Committee Response to the Complaint. The Huey Committee
further asserts that it is unsure as to the connection the complaint attempts to make between the
video distributed by the Huey campaign and the TRUSA YouTube video because the former is a
copy of a Fox News Story that aired on April 30, 2008, while the latter is an independent
expenditure of a “rap music parody of candidate Hahn's budget priorities.” Huey Committee
Resporse to the Amended Complaint.

in n respomze fciad by G. Rick Marshall and Claude Todoroff, TRUSA also denies the
coordination allegations. TRUSA acknowledges thai it psndoned and pid for the internet video,
but asserts that rio violations occurred because the coordination standard was not met. TRUSA
asserts that the ad does not satisfy the content prong because it is not an electioneering
communication or a “public communication.” TRUSA Response at 2-4. TRUSA also asserts
that the ad does not satisfy the conduct prong, because, TRUSA contends, the Huey campaign
had no involvement with the video. Jd. at 5-6. Responding to the allegation that the Huey and
TRUSA ad contained identical footage, TRUSA asserts that the material for its video came from
a publicly available source, the Fox News Channel 11 Repert on the gang intervention program,
and that its video, which it describes as i parody of a rap seng, was made amd distributed before
the Hiley campaign natarials an gang intervantion specialists were distributed. /d. at 3-6.
Responding 1o the common vendar allegatians, TRUSA states that the vendor service peavided
by CampaignlLA to the Huey campaign consisted of the supply af “100 lawn signs,” and is pot
the type of vendor service enumerated under the common vendor rule. /4. at 6. Also, TRUSA

2 wmmsmmnwmwmmmummmmmgmnwummw
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notes CampaignLA provided the services to the Huey campaign during the primary election, “a
period before anyone knew that Huey would be in a runoff with Hahn.” /d. TRUSA further
states that, although TRUSA and CampaignL.A share a common mailing address, they have
different mailboxes. /d.

B. Analysis

1. Coordination
The central issue ia this romther is whether the ad paid for by TRUSA was, in fact, an

‘independent expenditure, as reported by TRUSA, ar rasher was cooedinated with tha Huey

Cammittee. The Act pravides that no muiiicandidate committee shall make costrihutions to any
candidate and his or her authorized political committee with respect to any election for Federal
office, which in the aggregate, exceed $5,000. 2 U.S.C. § 441a(a)(2)(A). See SpeechNow.org v.
FEC, 599 F.3d at 696; see also Advisory Opinions 2010-09 (Club for Growth); 2011-11
(Commonsense Ten).

The Act provides that an expenditure made by any person “in cooperation, consultation,
or concert with, or at the request or suggestion of” a candidate or his authorized committee or
agent is a contribution to the candidate. See 2 U.S.C. § 441a(a)(7)(B)Xi); 11 C.F.R. § 189.20(a).
A conmnunicatien is coordinated wath © canditinte, wn suthorized cammittee, a politital pmaty
cammriites, or 2n agent thereof if it mmuts n three-pronged test: (1) it s paid for, in whole or in
part, by a third party (a person ather than the candidate, authorized committee or political party
committee); (2) it satisfies at least one of the five " standards described in 11 C.F.R.

§ 109.21(c); and (3) satisfies at least one of the six “conduct” standards described in 11 C.F.R.
§ 109.21(d). 11 C.F.R. § 109.21(a). In contrast, an independent expenditure is an expenditure




120443214847

O 0 I o

10
11
12
13
14
15
16
17
18
19
20

21

23

MUR 6477 (TRUSA, et al.)
First General's Counsel Report
Page 7 of 13

by a person for a communication expressly advocating the election or defeat of a clearly
identified candidate that is not made in cooperation, consultation, or concert with, or at the
request or suggestion of a candidate, a candidate’s authorized committee, or their agents, or a
political party committee or its agents. 2 U.S.C. § 431(17); 11 C.F.R. § 100.16.

In this matter, although the first prong of the coordinated communication test, the
payment prong, is sutisfied because TRUSA is a third-party payvr, the second prong of the test,
the gontani stantisrd, is not satisfiad. The content prong is satisfind if the mnu-;u'mﬁm at issue
maxts at leest ane of the fallowing caninmt stasdards: (1) a commumigation that is an
electioneering communication under 11 C.F.R. § 100.29; (2) a public communication that
disseminates, distributes, or republishes, in whole or in part, campaign materials prepared by a
candidate or the candidate’s authorized committee; (3) a public communication that expressly
advocates the election or defeat of a clearly identified candidate for Federal office; (4) a public
communication, in relevant part, that refers to a clearly identified House or Senate candidate, and
is publicly distributed or disseminated in the clearly identified candidate’s jurisdiction 90 days or
fewer before the candidate’s primary election; or (3) a public communication that is the
functional uquivulent of express mivocuvy. See 11 C.F.R. § 108.21(c). The torm "clectioncerimg
commmmication” eacompasens only brondcast, nabie, and satailite caxmumicatiomns snd does nnt
inslude commanicatiens over the Internet. See 11 C.I.R. § 100.29(c)(1). The term “public
communication” encompasses broadcast, eable or satellite communicatien, newspapez,
magazine, outdoor advertising facility, mass mailing or telephone bank, or any ofher form of
general public political advertising. 11 C.F.R. § 100.26. The term general public political
advertising does not include communications over the Internet, other than communications

placed for a fee on another person’s website. Id.
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Here, the content prong of the coordinated communication test is not met because the ad

was publicly available, posted on a website, and therefore does not appear to constitute an
electioneering communication or public communication. According to TRUSA, the ad was
posted on the Internet, on a public website, and TRUSA did not pay any fees for posting it on
any other person’s website. TKUSA’s response at 2. TRUSA explains the video was uploaded
on YouTube and was accessible to viewers with links to the video either through eamail, links i
news storizs abput the wvideo er ttanugth TRUSA’s websile www.miinshomeboyz.ocg. M.
Camplairant did nat altege ar poovids any evidence that TRUSA relsased its ad other than on the
Internet or that TRUSA paid a fee for plaging or showing the ad on other websites, nar da we
have any information indicating such.

The available information does not indicate that the conduct prong was satisfied. 11
C.F.R. § 109.21(d)(1)(6). Under the Commission’s regulations, six types of conduct between
the payor and the committee, regardless of whether there is agreement or formal collaboration,
satisfy the conduct prong of the coordination standard: (1) the communication “is created,
produced, or distributed at the request or suggestion of a candidate or an authorized committee,”
or if the commmunication is created, produced, or distributei at the suggestion of the payor aad the
candidate or amthorizet committvee assents to the cugpestion; (2) the venditiate, his or hae
commifice, or their agent, ia mutanisliy involved in the content, imtandind endience, meane or
mode Gf communieation, the specific media outlet used, the timing or frequency of the
communication, or the size or prominence of a printed communication or duratian of a broadcast,
cable or satellite communication; (3) the communication is created, produced, or distributed after
at least one substantial discussion about the communication between the person paying for the

communication, or that person’s employees or agents, and the candidate or his or her authorized
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committee, his or her opponent or opponent’s authorized committee, a political party committee,
or any of their agents;* (4) a common vendor who has a previous relationship (defined in terms
of nine specific services) with the candidate, the candidate’s authorized committee, the
candidate’s opponent or that opponent’s authorized committee or a political party committee,
during the previous 120 days, and uses or conveys information material to the creation,
production, sr distribution of the communication;* (5) a former employee or independent
contraztor uses or monveys information macerial t the areation, pméaction, sir distibutian of the
cammanication; and (6) the dinssminntion, distributinn, or repuhlication of cempaign matminti.’
11 CF.R. § 10921(d)(1)-(6).

As a threshold matter, a third-party payor may be exempt from the coordination conduct
standards if the allegedly coordinated communication was derived from a publicly available
source. The material involvement, substantial discussion, use of a common vendor and
involvement of a former employee/independent contractor standards of the conduct prong are not
satisfied “if the information material to the creation, production, or distribution of the
communication was obtained from a publicly available source.” 11 C.F.R. § 109.21(d)(Z)~(5).
Sev also Explanation and Justification for the Regslatiors en Covrdinared Communicatiors,

71 Fed. Reg. 33190, 33205 (Jwoe 8, 2006) (explaining that “[ulnder tist new safe harbor, a

3 A “substantial discussion” includes informing the payor about the campaign’s plans, projects, activities, or needs,
and that informstion is material to the creation, prodsotion, or distfibution of ths communication, S=e11 CF.R.
§ 109.21(d)(3).

¢ ‘The specific services are: development of media strategy, including the selection or purchasing of advertising
slots; selection of audiences; polling; fundraising; developing the content of a public communication; producing a
pubhccommmtion.ldmhfymgvuﬁswmhpmmlm,mﬂmghm,wdcmﬁm selecting persotmel,
conisuctors, o subcorirectors; of consulting er otheewise providing polifical or media adviee. 11 CF.R

§ 109:21(d)(4)(ii).

3 The last standard applim anly if there was a request er suggestion, materidl iavaluemest, or mubstantisl fiscussien
that spok piace nfier tha original prepamtion of the aampaign materials that axp dissantinated, distributed, or
republished.
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communication created with information found . . . on a candidate’s or political party’s Web site,
or learned from a public campaign speech . . . is not a coordinated communication”). To qualify
for the safe harbor for the use of publicly available information, the person or organization
paying for communication “bears the burden of showing that the information used in creating,
producing or distributing the communication was obtained from a publicly available source.” Id.

Here, it appears that TRUSA’s prodection of the ad is within the scopc of the “publicly
available sowrar™ uafe harbor. Aanordimg to TRUSA, thih gang inmevention themr used in its
video 2d was obtained from 2 publicly availshle source, a repost by Fox News Channel 11 in Los
Angeles regarding Hahn’s involvement in a “gang infervention program,” available on the Fox
11 news site, and the video is a parody of rap song produced by a band called Splack Pac in the
1990s. TRUSA Response at 5-6. The TRUSA video contains only brief footage from the news
report. Huey Committee canvassets distributed a DVD copy of the same news report to voters,
but the DVD does not contain or reference the TRUSA video. Thus, it appears that the
information material to the creation, production or distribution of the TRUSA video was
obtained from publicly avallable sources.

Even if TRUSA did not qualify for the safe lmrbes, the avaifeble information does not
indiomie that the variows other tasts for dee tenrduct prong were satisfied. Both TRUSA and the
Huey Committee dmy that tie Huey Committse had any knowledge of, ar invmlvement wis
this nd, and there is no information to suggest otherwise. There is no available information
indicating that the TRUSA ad was created at the request or suggestion of the Huey Committee,
that the Huey Committee was materially involved in the content or distribution of the ad, or that
the ad was created after a substantial discussion about the communication between
representatives of TRUSA and the Huey Committee. Further, although TRUSA and the Huey
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Committee shared a common vendor, CampaignLA (which provided signs to the Huey
Committee, and produced the Internet video for TRUSA), there is no information indicating that
CampaignLA used or conveyed information material to the creation, production, or distribution
of the communication. Similarly, although Marshall, the designated agent for TRUSA and the
person who filed TRUSA's response to the complaint, was previously a voiunteer (though not a
former employee or independent contractor) with the Huey campaign during the primary election
campaign; the avaitable infannmion dons snt finiicate that Marshnll nesd oo conveyed
infermation material to the casdtion, psoduction, or disiibuting of the comuamioation.

Accardingly, we recammend that the Gommission find no rensan to believe that TRUSA,
and Claude Todoroff, in his official capacity as treasurer, and G. Rick Marshall, as designated
agent, or Craig Huey or Friends of Craig Huey for Congress and David Bauer, in his official
capacity as treasurer, violated 2 U.S.C. § 441a.

Complainant also alleged that the Huey Committee violated 2 U.S.C. § 441i(e) by
receiving a prohibited contribution via a coordinated communication. That section prohibits a
Federal candidate or officeholder from soliciting, receiving, directing, transferring, or spending
funds, in comection with an election for Federal office, ircluding for any Federal Election
Aoitvity, utilpss the furds are sabject to the limifotions, pralubitioie, and npsrtiug requirenicaty
of the Act. As dinousced alibve, we enisclude that TRUSA did not mesike a coniribntion ta the
Huey Committee. Ancordingly, we recommend that the Commissian find no reason to believe
that Craig Huey or Friends of Craig Huey for Congress and David Bauer, in his official capacity
as treasurer, violated 2 U.S.C. § 441i(e).

€ A press release on the TRUSA website, dated June 15, 2011, entitled “Hahn FEC Complaint” states that Marshall
had volunteered for the Huey campaign during the primary, but had “left over its strategic direction.” See
http://wo'w.thravightasa srp/press-releases/habn-fec-complaint/.
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2. Disclaimer

The Act and its accompanying regulations impose disclaimer requirements on certain
types of communications: public communications made by a political committee containing
express advocacy or soliciting contributions; all electioneering communications by any person;
certain type and number of emails when sent by a political committee; and, all Internet websites
of political committees available to the general public. 2 U.8.C. § 441d(a); 11 CF.R.

§ 110.11(a). Thd disclaitrrer monot staie whether the epmmunication wes paid for and authorized
by a candidate or cendidate committee and identely wha paid for and authorized the
commumcatnon Id.

The TRUSA ad contains the following disclaimer: “Paid for by Tum Right USA
(http://TURNRIGHTUSA.org) Definitely not authorized by any candidate or candidate
committee, So suck it, McCain-Feingold.”

" Complainant alleges that the ad contained a false disclaimer stating that the ad was not
authorized by any candidate. As discussed above, we conclude that that the ad was not
authorized by the Huey campaign. Accordingly, we recommend that the Commissien find no
reason to believe @zt Tura Right USA and Claulie Todoroff, in his efficial capacity as treasuver,
violated 2 U.S.C. § 441d.
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IIL

RE ATION

1. Find no reason to believe that Tumn Right USA and Claude Todoroff, in his official
capacity as treasurer, and G. Rick Marshall, as designated agent, vielated 2 U.S.C.

§441a;

2. Find no reason to believe that Turn Right USA and Claude Todoroff, in his official
capacity as treasurer, violated 2 U.S.C. § 441d;

3. Find no reason to believe that Craig Huey violated 2 U.S.C. §§ 441a or 441i(e);

4. Find no reason to believe that Craig Huey for Congness and David Bauer, in his

official capacity as treasurer, violated 2 U.S.C. §§ 441a or 441i(e);

5. Approve the attaclved Factua! and Legal Analyses;

6. Approve the appropriate letters; and,
7. Close the file.
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